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must be one whose clients are appropriately referred to as inmates. In Mr. Jus
tice Ryan's view, a mental health centre, even one with a security facility, did 
not meet this test. 

IMPLIED EXCLUSION 

§8.89 The final maxim to be considered here is expressio unius est exclusio 
alterius: to express one thing is to exclude another. This maxim reflects a form 
of reasoning that is widespread and important in interpretation. Cote refers to it 
as a contrario argument. 144 Dickerson refers to it as negative implication.145 The 
term "implied exclusion" has been adopted here because it accurately describes 
the inference underlying this particular maxim. 

§8.90 An implied exclusion argument lies whenever there is reason to believe 
that if the legislature had meant to include a particular thing within its legisla
tion, it would have referred to that thing expressly. Because of this expectation, 
the legislature's failure to mention the thing becomes grounds for inferring that 
it was deliberately excluded. Although there is no express exclusion, exclusion 
is implied. As Laskin J.A. succinctly put it, "legislative exclusion can be implied 
when an express reference is expected but absent". 146 The force of the implica
tion depends on the strength and legitimacy of the expectation of express refer
ence. The better the reason for anticipating express reference to a thing, the 
more telling the silence of the legislature. 

§8.91 An expectation of express reference can arise in a number of ways. It 
may arise from the conventions of ordinary language use or from presumptions 
relating to the way legislation is drafted. It is often grounded in presumptions 
about the policies or values the legislature is likely to express in its statutes. 147 

Two common forms of the implied exclusion argument are examined below 
under the headings (1) failure to mention comparable items and (2) failure to 
follow an established pattern. 

§8.92 Failure to mention comparable items. When a provision specifically 
mentions one or more items but is silent with respect to other items that are 
comparable, it is presumed that the silence is deliberate and reflects an intention 
to exclude the items that are not mentioned. As explained by Noel, J.A. in Can
ada (Canadian Private Copying Collective) v. Canadian Storage Media Alli
ance, dealing with a series of express exceptions, "if a statute specifies one 
exception (or more) to a general rule, other exceptions are not to be read in. The 

144 See Cote, The Interpretation of Legislation in Canada, 3d ed. (Cowansville: Les Editions Yvon 
Blais Inc., 1991), at p. 334. 

145 R. Dickerson, The Interpretation and Application of Statutes (Boston: Little, Brown & Co., 
1975), p. 234. 

146 University Health Network v. Ontario (Minister of Finance), [2001] O.J. No. 4485, at para. 31 
(Ont. C.A.). 

147 For discussion of the presumptions oflegislative intent, see Chapter 15. 
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